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Futch Jr. of Waycross and C. Dorian Britt of 
Savannah’s Savage, Turner, Pinson & Kars-
man, did not return two calls placed to each 
lawyer seeking comment.

The litigation between Douglas and Arch 
stems from a long-running dispute between 
Douglas and the Georgia Department of 
Transportation. Douglas, once the larg-
est road paver in South Georgia, and DOT 
have been at loggerheads since 2003 over the 
status of repaving projects on Interstates 75 
and 95 in South Georgia. Douglas and the 
DOT have sued each other in multiple state 
and federal courts, with several cases unre-
solved.

In one case headed for trial next month, 
Douglas claims that the DOT violated fed-
eral anti-racketeering laws by using mail and 
telephone to coordinate the faulty testing 
that was used improperly to place Doug-
las in default of a contract. Jury selection 
in that case, Douglas Asphalt v. Qore, No. 
2:06-CV-00229, is scheduled for Aug. 17 in 
Brunswick.  

In all the cases, the DOT contends that 
Douglas did not use enough hydrated lime 
in its asphalt mixture, causing cracks and 
potholes in the roads. Douglas counters that 
its mixtures were based on DOT-provided 
specifications, that DOT officials were on 

site when Douglas produced the mixtures 
and verified they were done correctly, and 
that the DOT was trying to put Douglas out 
of business by accusing the company of faulty 
work.

Arch Insurance, a subsidiary of Bermuda-
based Arch Capital Group Ltd., was one of 
several surety companies that had provided 
performance bonds to cover Douglas in the 
event the company defaulted on a contract 
with the DOT. Other surety companies that 
had bonded Douglas also have sued the com-
pany, and their cases also are pending in fed-
eral courts.

Arch was forced to pony up millions of dol-
lars when the Georgia DOT and some other 
local governments in August 2006 placed 
Douglas in default of some of its largest con-
tracts. In May 2007, Arch sued Douglas and 
its two owners, Joel Spivey and his son Kyle 
Spivey, to be compensated per the terms of 
the indemnification agreement attached to 
the performance bonds. A surety bond is 
not the same thing as an insurance policy, 
said Bovis, Kyle & Burch partner Christina 
A. Craddock, Arch’s counsel on the case. A 
surety bond is a “tripartite” arrangement 
among the surety (in this case Arch), the 
principal (Douglas), and the owner of the 
project, either a local government or a private 
entity. The purpose of the surety bond is to 
protect the owner if the principal defaults on 
its contract, Craddock said.

In response, Douglas argued that it 
shouldn’t be required to compensate Arch 
because the surety company executed the 

performance bonds in bad faith and failed to 
satisfy other conditions of the surety bonds.

Wood in September denied Arch’s motion 
for summary judgment. But after a four-day 
bench trial in Waycross in February, Wood 
ruled that Arch followed the correct proce-
dures in issuing the performance bonds and 
that Douglas and the Spiveys were jointly and 
severally liable for meeting the terms of the 
indemnification agreement.

“Significant, credible evidence was sub-
mitted proving that in some actions, Arch 
did more than what was required, essentially 
exhibiting ‘great faith,’” Wood wrote in her 
findings of fact and conclusions of law.

Craddock acknowledged to the Daily 
Report that Douglas is out of business and 
doesn’t have the funds to pay the $128.9 mil-
lion award. However, she said that Arch will 
pursue claims against the Spiveys individu-
ally.

Arch could recover some of its award 
through claims Douglas is pursuing against 
DOT in other courts. If Douglas prevails in 
those cases, Arch will “pursue a recovery” 
against Douglas, Craddock said.

“We may be standing in line to recover 
whatever portion of those judgments may be 
available,” Craddock said.

Bovis Kyle partner John V. Burch was 
co-counsel with Craddock on the Arch liti-
gation. The case, in the Southern District 
of Georgia, is Arch Insurance v. Douglas 
Asphalt, No. 5:07-CV-00038.

Craddock also represents another surety 
company, Lumbermens Mutual Casualty Co., 

that sued Douglas in the Southern District of 
Georgia to recover expenses from defaulted 
contracts. The parties on June 3 submitted to 
Wood a proposed pre-trial order in that case, 
Lumbermens Mutual Casualty v. Douglas 
Asphalt, No. 5:07-CV-00099.

In December, Wood awarded $15.4 million 
to two surety companies, Zurich American 
Insurance Co. and Fidelity and Deposit Co. 
of Maryland, that had provided surety bonds 
for Douglas. Douglas has appealed that rul-
ing to the 11th U.S. Circuit Court of Appeals. 
That case is Fidelity & Deposit Co. v. Doug-
las Asphalt, No. 09-1091.

In March, Fulton County Superior Court 
Judge T. Jackson Bedford Jr. vacated a Jan. 
13 jury verdict that had favored Douglas. The 
DOT had sued Douglas in 2004, saying the 
road paver should pay $3.3 million to com-
pensate for shoddy work that led to potholes 
in a stretch of I-95 near Darien. In addition 
to vacating the jury verdict in favor of Doug-
las, Bedford also ordered Douglas to pay $2.8 
million to the DOT. 

Douglas’ lawyers said they would appeal 
Bedford’s ruling in that case, Georgia 
Department of Transportation v. Douglas 
Asphalt, No. 2004-CV-83139.

Douglas and the DOT also have sued each 
other in Turner County Superior Court over 
problems related to a project to repave I-75 in 
South Georgia. Those cases are unresolved.    
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